UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA

In re: Chapter 7
Case No. 04-35270 GFK
Joseph Baker,
Debtor.
NOTICE OF HEARING AND
MOTION FOR RELIEF FROM STAY

1. TCF National Bank (“Movant”), a secured creditor of the above referenced bankruptcy

estate, by its undersigned attorney, moves the Court for the relief requested below, and
gives notice of hearing herewith.

2. The Court will hold a hearing on this motion at 10:30 o'clock a.m., on October 19, 2004,
before the Honorable Gregory F. Kishel , in 228-B United States Courthouse, 316 North
Robert Street, St. Paul, Minnesota, or as soon thereafter as counsel may be heard.

3. Any response to this motion must be filed and delivered not later than October 12, 2004,
which is seven days before the time set for the hearing (including Saturdays, Sundays and
holidays), or filed and served by mail not later than October 8, 2004, which is ten days
before the date set for the hearing (including Saturdays, Sundays and holidays). UNLESS
A RESPONSE OPPOSING THE MOTION IS TIMELY FILED, THE COURT MAY
GRANT THE MOTION WITHOUT A HEARING.

4. This motion is filed pursuant to Bankruptcy Rule 4001 and Local Rules 9013-2 and
4001-1 and Movant requests relief from the automatic stay of 11 U.S.C. § 362(a) with
respect to certain property subject to Movant's valid interest.

5. This case was filed as a voluntary case under Chapter 7 of the United States Bankruptcy
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Code, and the case is now pending in this Court. This Court has jurisdiction over this
motion pursuant to 28 U.S.C. §§ 1334 and 157(a), Local Rule 1070-1, Fed. R. Bankr. P.
5005 and applicable rules. This is a core proceeding.

By mortgage dated August 26, 2002, in the original principal amount of $141,510.00 (the
“Mortgage”) Movant acquired a mortgagee’s interest in the following real property (the
“Property”), to wit:

Lot 12, Block 6, Map of Oaklawn, Mankato, Blue Earth County, Minnesota

and commonly known as 125 Oaklawn Avenue, Mankato, Minnesota 56001.

The mortgage was filed for record in the offices of the County Recorder for Blue Earth
County, Minnesota on September 12, 2002. A copy of the Mortgage is attached hereto as
Exhibit A.

The outstanding balance due Movant under the terms of the note is $147,084.89 as of
September 20, 2004. Debtor is delinquent under the terms of the Mortgage for the
months of March 2004 to date in the total amount of $7,086.38, plus late charges,
accruing interest, fees and costs.

Movant does not have, and has not been offered, adequate protection of its interest in the
Property. Debtor’s failure to make payments to Movant when due, or otherwise provide
Movant with adequate protection of its interest in the Property constitutes cause, within
the meaning of 11 U.S.C. § 362(d)(a), entitling Movant to relief from the automatic stay.
If testimony is necessary as to any facts relevant to this motion, Paul Warder, Bankruptcy
Specialist of Movant, 801 Marquette Avenue, Minneapolis, Minnesota, will testify on
behalf of Movant.

WHEREFORE, Movant, respectfully moves the Court for an order modifying the



automatic stay of § 362(a) so as to permit Movant to foreclose its Mortgage on the Property,
waiving Fed. R. Bankr. 4001(a)(3) to make the order effective immediately and for such other

relief as may be just and equitable.
Dated: September 22, 2004. FOLEY & MANSFIELD, P.L.L.P.

By /s/ Ruth E. Honkanen
Thomas J. Lallier (#163041)
Ruth E. Honkanen (#175924)
Attorneys for Movant
250 Marquette Avenue, Suite 1200
Minneapolis, MN 55401
(612) 338-8788




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In re: Chapter 7
Case No. 04-35270 GFK
Joseph Baker,

Debtor.

MEMORANDUM OF LAW IN SUPPORT
OF MOTION FOR RELIEF FROM STAY

TCF National Bank (“Movant”) submits this memorandum of law in support of its

motion for relief from the stay in the above-entitled matter.
FACTS

Movant holds a valid, duly perfected mortgage on real property owned by the Debtor. On
the date this case was filed, the Debtor was delinquent in respect of payments due under the note
and mortgage. Since this case was filed Debtor has made no payments to Movant.

ARGUMENT

Under Section 362(d)(1) of the Bankruptcy Code, relief from the automatic stay shall be
granted upon request of a creditor “for cause, including the lack of adequate protection of an
interest in property of such [creditor].” 11 U.S.C. § 362(d)(1). The Debtor in this case has failed
to make the payments required by his note and mortgage. Debtor has not otherwise provided
Movant with adequate protection of its interest in the property. Such circumstances constitute
cause, within the meaning of Section 362(d)(1), justifying relief from the stay. United States

Assn. of Texas v. Timbers of Inwood Assoc., Ltd. (In re Timbers of Inwood Assoc. Ltd.), 484

U.S. 365, 108 S.Ct. 626, 98 L.Ed.2d (1988).

Accordingly, Movant is entitled to an order terminating the stay and authorizing it to
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foreclose its mortgage on the property.

Dated: September 22, 2004.

FOLEY & MANSFIELD, P.L.L.P.

By /s/ Ruth E. Honkanen
Thomas J. Lallier (#163041)
Ruth E. Honkanen (#175924)
Attorneys for Movant
250 Marquette Avenue, Suite 1200
Minneapolis, MN 55401
(612) 338-8788
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA
In re: Chapter 7

i Case No. 04-35270 GFK
Joseph Baker,
Debtor.
VERIFICATION

1, Paul Warder, Bankruptcy Specialist for Movant, declare, under penalty of perjury, that

the foregoing is true and correct to the best of my knowledge, information and belief.

Executed on: 9/ 2o / 0‘/ SignedO@[ \M\

Paul Warder

TOTAL P.B2




.@9/18
SEP-20-2884 14:16 FOLEY AND MANSFIELD 612 338 B658 P.69

tabbies’

41009
09/20/2004 13:18 FAX 6126618595 TCF RECOVERY %)
@010/013

K
06/22/2904 10:11 FAX TCF BAN

itn: Flla Raview -0

197 Shtoot SETET CONSUMER LOAN MORTGAGE

Ter NaTIONAL BANK  @AG ' 25 30U T Account Number: 088 - 031
MINNESOTA CONSUMER LENDING PEPARTMENT

NOTWITHSTANDING ANYTHING TO THE CONTRARY HEREIN, THE MAXIMUM PRINCIPAL
INDEBTEONESS SECURED BY THIS MORTGAGE IS

E HUNDEED FO| RED Je] [sX01]
Dollars .
This CONSUMER 1.0AN MORTGAGE ("Mortgage") Is made this 26t dayof August 2002 | by
JOSEPH MBAKER ___
Unmarried whose address ks

(the "Barrower*), who

1
grants, conveys, mortgages and warrants to TCF National Bank, a national banking association, 801
Marquette Avanue, Minneapclis, MN 55402 (the “Lender"), land and property in

us County, Mitmesota, des¢ribed as;

SEE ATTACHED

: cings, improvaments, and fixtures on the property, whsther now on the property or
added In the future, am? all eapsamente and ather rights that pertain o the rroperty g’:'olledrva!y the
“Proparty”), This Mortgage secures parionmance and payment under the terms of this Mortgage and

Borrower's note dated the same date a3 this Moﬁ;agz In the principal amount of
E HUNDRED FORTY ONE THOUSAND FIVE HUNDRED TEN hggg AND 00 CENTS
lars (_$141.510.00 ), subject to any writlen amendments to the note agresd to by Lender and

Borrower ("Note). In addition to the h?ebtadnass due under the Note, thia Mortgage secures Protective
Advancss which may be in excess of the maximum principal amount stated ebove with intarest thereon
and any other chargms dus under the Note (collectively "Debt") and the performance of Bny covenants
and agreements of the Borrower contained herein, "Protective Advance™ is defined as = payment made
by Lander for performance of covenants of Borrowar pertaining te Insuring or preserving the Properly
%Oﬂ Borrower's fallure fo petform. The full Debt, it nat-Faid aarfier, Is due and payable on _qe/10/20a2 .
if the box praceding this sentence Ig checkad, the Interest rate under the Borrower's Nota is varable
and ean change daily, es-desoribed In-the Note,

v S b g

Borrower mn;(lses znd agroes;
1. To s the: By f1-good repair, and to also comply with ail faws and ordinangss, which
o jehg ;gpeﬂy"fn g pair, ply )
2. Topay .ty answater Hily lsvied'on tha Property, and any other
amourt ' G e ; gﬁewﬁw Intorest, "Security Interest” includes any
3. Top Ft HySbcy

3= rSeeutity Interast on the P Brly. As of the date hergof,
thare exists ho ather Seaurtiy Interest on tha Property, other tharas disclosed to Lender on |
the title Insurance commitment or proparty report or other fitls evidarce obtained by Lender
rior to accapting this Mo gags. or on Borower's loan appllcation.
o

T4 TOREEIURPTOPEHY Tisureq 2y re, windstorm, fiood, snd such oter Razards a8 " = °
Lender may raquite, In an smount and mannar with companles acceptable to Lender, and

------- e'in the policies to Lender as mortgagee, and to deflver such
2y require. L:ender will apply any Insurance procesds to pay
[esIh wiitingthat.tha proceeda.can be ysed diftersntly, i
“eds {o reduce the Debt, Borrower will still have 1o make regular
paymants untitthe Detit|s satisfied. If Borrawer fals to keeﬁethe Proreny Insured,
Lender may, but is not required to, abtaln such Insurance to protect nterest. Such
Insurance cbtalnad by Lender may not protect Borrower's equity interast In the Proparty.
Lender is not required to obtalr the lowast cost Insurance that might be avaifable.
5. Thatlf el or part of the Property Is condemned or taken by eminent domain Borrawer
Irects the party condemning or taklng the Property to pay all of the money to Lendar,
Lender will apply the money to pay ¥ie Dabt, unless Lender agrees In wrnYng that the money
can be used differently, If Lender uses the money fo reduce the Dabt, Borrower will still
have to make regular monthly payments until the Debt (s safisfied,
€. That if Borrower falls to Pay or perform any of Borrower's obligations under this Mortgage,
Lender may pay or perform such obligations, Any emount o pald and tha cost of any title
search and report mada afier any Default, may be added to the Debt,
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MINNESOTA CONSUMER LENDING DEPARTMENT

NOTWITHSTANDING ANYTHING TO THE CONTRARY HEREIN, THE MAXIMUM PRINCIPAL
INDEBTEDNESS SECURED BY THIS MORTGAGE IS
ONE HUNDRED FORTY ONE THOUSAND FIVE HUNDRED TEN DOLLARS AND 00 CENTS

Dollars (__8441.510.00_ ).

This CONSUMER LOAN MORTGAGE ("Mortgage™) is made this _26th __ day of Auqust, 2002 , by
JOSEPH M BAKER
Unmarried whose address is

WN AV 56001 (the "Borrower*), who

grants, conveys, morigages and wamants to TCF Natianal Bank, a national banking association, 801
Marquette Avenue, Minneapolis, MN 55402 (the "Lender”), land and property in
Blue Earth County, Minnesota, described as:

SEE ATTACHED

street address: 125 OAKLAWN AVE 8ANKATO MN 56001

property identlfication no. 8010917152001

together with all buildings, Improvements, and fixtures on the property, whether now on the property or

added in the future, and alt easements and other rights that pertain to the propeirty (collectively the

“Property"). This Mortgage secures performance and payment under the terms of this Mortgage and

Borrower's nole dated the same date as this Mortgage in the principal amount of

ONE HUNDRED FORTY ONE T HOUSAND FIVE HUNDRED TEN DOLLARS AND 00 CENTS

Dollars {_$141,510.00 ), subject to any written amendments to the note agreed to by Lender and

Borrower ("Note"). In addition to the indebtedness dus under the Note, this Mortgage secures Protective

Advancas which may be in excess of the maximum principal amaunt statad above with Interest thoreon

and any other charges due under the Note (collectively "Debt") and the performance of any covenants

and agreements of the Borrower contained herein. *Protective Advance® Is defined as a payment made

by Lender for performance of covenants of Borrower pertaining to insuring or preserving the Property

upon Borrower's failure to perform. The full Debt, if not pald earlier, is due and payable on 2 .
If the box preceding this sentence is checked, the interest rate under the Borrower's Note is variable

and can change dally, as described in the Note.

Bormrower promises and agrees:
To keep the Property in good repair, and to also comply with alt laws and ordinances, which
affect the Property.

2. To pay all taxes, assessments, and water bills levied on the Property, and any other
amounts which could become a senior Security Interest. “Security Interest” inciudes any
lien, mortgages or other encumbrance.

3. To perform all obllgations under any Securlty Interest on the Property. As of the date hereof,
there exists no other Security (nterest on the Praperty, other than as disclased to Lender on
the tille insurance commitment or properly report or cther titie evidence obtained by Lender
prior to accepting this Mortgage, or on Borcower's loan application.

4. To keep the Properly insured againsl fire, windstorm, flood, and such other hazards as
Lender may require, in &n amount and manner with companies acceplable to Lender, and
with the procseds made payable in the policies to Lender as mortgagee, and to deliver such
proof of insurance as Lender may require. Lender will apply any insurance proceeds o pay
the Debt, unless Lender agrees in wriling that the proceeds can be used differently. If
Lender uses the proceeds to reduce the Debt, Borrower will still have to make regular
monthly payments untll the Debt Is, satisfied. |f Borrower fails to k the Property insured,
Lender may, but is not required to, obtain such Insurance to protect Lender's interest. Such
insurance obtained by Lender may not protect Borrower's equity interest in the Property.
Lender is not required to obtain the lowest cost insurance that might be available.

5. That if all or part of the Property is condemned or taken by eminent domain, Borrower
directs the party condemning or taking the Property to pay all of the money to Lender.
Lender will apply the money to l:Fay the Debt, uniess Lender agrees in writing that the money
can be usad differently. If Lender uses the money to reduce the Debt, Borrower will stilt
have to make regular monthly payments until the Debt Is satisfied.

6. That If Borower falls ta pay or perform any of Borrower's obligatlons under this Mortgage,
Lendar may pay or perform such obligations. Any amount so paid and the cost of any title
search and report made after any Default, may be added to the Debt.
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. That the term *Default” means (a) Borrower's failure to comply with the terms of this Mortgage; ot

- ! (b} Borrower's failure to comply with the terms of the Note; or () Borrower's failure to comply with

the terms of any Security Interest having priority over this Mortgage. "

The term "Lender” Includes Lender's successors and assigns, and the tarm Borrower”
includes and binds the Borrower's heirs, personal and lega! representatives, successars, apd
assigns of the undersigned. If this Mortgage Is signed by two or more persons, the obligations
and Security Interest granted by this Mortgage shall be cumulative and in addition to any other
remedies provided by law. Each person who signs this Mortgaga is responsible for keeping all of
the promises made by Borrower. Lender may choose to enforce its rights against any person
signing this Mortgage or against all of tham. However, if somecne slgned.thls Mortgage, but
signed the Note as collaieral owner only, then that person will not be required to pay any amount
under the Note, but will have stgned only to grant, convey, mortgage and warrant any rights that
person has in the Property. Also, Borrower may agree to extend, modify, forebear, or make any
accommodations with regard to the Note or Mortgage without such collateral owner's consent.

8. That Lender shall have a power of sale. This means that if tha Borrower is In Dgfault. Lender is
authorized and empowered to require immediate repayment of the Debt (called acceleraf.lon").
Lender may (and 1s hereby authorized and empowered to) foreclose this Mortgage by action or
advertisement, pursuant {0 the Statules of the State of Minnesata In such case made and
provided, power being expressly granted to sell the Property at public auction and convey the
same lo the purchaser In fee simple and, out of the proce;gs arising from such sale, to pay the _
Debt with interest, and all legal costs and charges of such foreclosure and the maximum <%, -
atiomeys' fees permitted by law, with costs, charges, and fees the Borrower agrees mag' 4

However, before accelerating, Lender will send Borrower a written natice by certified mall

which states:
a. The promise that Borrower failed to keep or the representation or wasranty that

. Borrower breached;

b. The action Borrower must take to correct that fallure;
¢. The date, at feast 30 days away, by which the failure must be corrected;
d. Thal If Borrowsr doesnt correct the failure or the representation or warranty that
Borrower breached, Lender will accelerate, and if Borrower doesn't pay, Lender or
another person may buy the Property at a foreclosure sale;
o. That Minnesota iaw allows Borrower to reinstate the Mortgage after acceleration; and
f. That Borrower may bring suit in court to argue that all promises were kept and to
present any other defenses Borrower has to accsleration.

We wilt send this notice or any other nofice required by this Mortgage or by law to your
address on file with us unless the law requires a different address.

Lender need not send the notice it the promise Borrower failed to keep consists of Borrower's
sale or transfer of all or a part of the Property or any rights In the Property without Lendar’s written
consent. If Borrower does not corect the failure by the date stated In the notice, Lender may
accelerate. i Lender accelerates, Lender may foreclose this Morigage according to the
Minnesota Statutes. Borrower gives Lender a power 1o sell the Property at a public auction.
Borrower also agrees to pay Lender's attorneys' feas for the foreclosure in the maximum amount
allowed by law.

Lender may retain from the proceeds of the sale the amount of the Pebt outstanding, the costs
and charges of such sale, and reasonable attomneys' fees provided by Minnesota Statutes, and
then render the surplus monies, if any, as required by law. In the event of any farsclosure or
other sale under this Mortgage by virtue of judicial proceedings, advertisement, or ctherwise, the
Property may be sold in one parcel and as an entirety, or in such parcels, manner, or order as
Lender in Its sole discretion may elect. .

9. That Borrawer shall not assign or transfer the Property or any beneficial interest In the Property by
deed, bond for deed, contract for deed, Instaliment sales contract, escrow agreement,.or other
instruments, or in any manner whatsoever, withaut Lender's prior wrltten consent. Lender's
writien consent is not required in the following circumstances:

(a) the creation of a lien or other encumbrance subordinate to Lender's Security Interest
which does not relate to a transfer of rights of occupancy in the Property (provided that
such lien or encumbrance is not created pursuant to a contract for deed); .
- §b) the creation of a purchase-money Security Interest for household appliances;
c) a transfer by devise, descent, or cperation of law on the death of a joint tenant or
tenant by the entirety;
(d) the granting of a leasehaid interest which has a term of three years or less and which
does not contain an option to purchase (that is, either a Isase of more than three years or
a lease with an option o purchase violates this provision);
 (a) a transfer, in which the transferee Is a person who occuples or will occupy the
Property, which is:
%l) a transfer to a relative resulting from the death of Borrower;
ii) a transfer where the spouse. or child(ren) becomes an owner of the Property; or
(iil) a transfer resulting from a decree of dissolution of marriage, legal separation
agreement, or from an incldental property settlement agreement by which the spouse
becomes an owner of the Property; or
() a transfer into an inter vivos trust In which Borrower is and remains the beneficary and
occupant of the Property, unless, as a condition precedent to such transfer, Borower
refuses to provide Lender with reasonable means acceplable to Lender by which Lender
will be assured of timely notice of any subsequent transfer of the beneficlal interest or
change in cccupancy.

. That Lender or its agent may make reasonable entries upon and inspections of the Property.
Lender shall give Borrower notice at the time of or prior to an inspection specifying reasonable
cause for the inspection.

. That if the loan secured by this Morigage Is subject to a law which sets maximum loan charges,
and that law is ﬂnally interpreted so that the interest or other loan charge collected or to be
collected in connection with the loan exceeds the permitted iimlts, then: (e} any such toan charge
shall be reduced by the amount necessary to reduca the charge to the permitted limit; and {b) any
sums already collecled from Borrower which exceeded permitted limits will be refunded to
Borrower. Lender may choose to make this refund by reducing the outstanding Debt or by

R making a direct payment to Borrower. If a refund reduces the Debt, the reduction will be treated

as a partial prepayment, without any prepayment charge under the Note.

1

o

1

pry
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12. That this Mortgage, and any actions arising out of this Mortgage, are governed by Minnesota law
to the extent not preempted by federal law. If any provision of this Mortgage Isfoundtobe
unenforceable, all ather provisions wili remain In full force and effect. Lendar's fallure to exercise
any right or semedy under this Mortgage will not walve Lendet’s rights In the future.

13. That Borrower gives up the homestead examption right for all clalms arlsing out of this Mortgage.
This includes Berrower's right to demand that property other than Borrower’s homestead that has
been mortgaged to Lender be foreclosed before the homestead is foraclosed. Under the
homeastead exemption law, Borrower's hamestead is usually free from the claims of craditors.

Riders. The following Riders are to be executed by the Bomrower:
O Condominium Rider [ Planned Unlt Development Rider

Borrower shall be given one conformed copy af the Nole and this Morigage. _
BY SIGNING BELOW, BORROWER HAS SIGNED AND DELIVERED THIS MORTGAGE AS OF THE

DATE FIRST WRITTEN ABOVE.
Borrower: ,E._._i_:‘ .
A o — '
@{%ﬁé’ (signature)
JOSEPH M BAKER
(type or very clearly print name) {type or very clearly print name)

STATE OF MINNESOTA )

} ss.
COUNTY OF Blue Earh )
The above instrument was acknowledged before me this __26th_ day of _August, 2002 by
3 JOSEPH M BAKER i
Unmarried
NOTARY PUBLIC
County,

My commission expires:

This instrument was drafted by:
TCF Nafional Bank u
Consumer Lending Department ! JUANITA RAE BOHLEN §

801 Marquette Avenue NOTARY PUBLIC — MINNESGTA
Minneapolis, MN 55402 Wy Commission Expires 1-81-2006
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Unsworn Affidavit of Service

STATE OF MINNESOTA )
) ss.
COUNTY OF HENNEPIN )

I, Jacquelyn J. LaVaque, declare under penalty of perjury that on September 22, 2004 , I
mailed copies of the attached Notice of Hearing and Motion for Relief From Stay, Memorandum
of Law in Support of Motion, and proposed Order by first class mail, postage prepaid, to each
entity named below at the address stated below for each entity:

Joseph Baker
50356 132™ Street
Vernon Center, MN 56090

Charles W. Ries
PO Box 7
Mankato, MN 56002-0007

Executed on: September 22, 2004

Christopher M. Kennedy, Esq.
Kennedy & Kennedy

PO Box 3223

Mankato, MN 56002-3223

U.S. Trustee
1015 United States Courthouse
300 South Fourth Street
Mieapolis, MN 554

2p0 Marquette Avenue
Suite 1200
Minneapolis, MN 55401



UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA
In re: Chapter 7
Case No. 04-35270 GFK
Joseph Baker,
Debtor.
ORDER GRANTING
RELIEF FROM STAY

The above-entitled matter came before the Court on the motion of TCF National Bank
(“Movant”) seeking relief from the automatic stay of Section 362(a) of the Bankruptcy Code.
Appearances were noted in the Court’s record. Based upon the proceedings had on said date, the
statements of counsel, and all of the files and records herein, the Court now finds that case exists
entitling Movant to the relief requested.

NOW, THEREFORE, IT IS HEREBY ORDERED that the automatic stay of Section
362(a) of the Bankruptcy Code is immediately terminated as to Movant, and Movant is

authorized to enforce its security interest as provided by contract and state law in the subject:

Lot 12, Block 6, Map of Oaklawn, Mankato, Blue Earth County, Minnesota
and commonly known as 125 Oaklawn Avenue, Mankato, Minnesota 56001.
Notwithstanding Fed. R. Bankr. 4001(a)(3), this order is effective immediately.

Dated:

Gregory F. Kishel
United States Bankruptcy Judge
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